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Evidence Is....”Stuff”

Testimony
Writings
Materials
Objects or

Things offered to prove the existence
or nhonexistence of a fact.

Evidence Code §140


Presenter
Presentation Notes
I prefer to think of evidence as “stuff”

 but here is the legal definition

Anything that proves the existence or non existence of a fact



Sometimes its just as important to prove something didn't happen or doesn’t; exist

i.e a report was not received, a permit was not obtained




When do you
need evidence?

Cleanup and Abatement Order
Administrative Complaint
Court

Administrative hearing
Settlement discussions


Presenter
Presentation Notes
So when do you need to focus on “evidence”?



Obviously in court sure, but that’s pretty rare (and too late!) You who are in the field are doing evidence gathering and evaluation all the time. 

When you inspect, when you find non compliance, you need to articulate and record it. 



If you do not have the evidence to support your conclusion that the person was in violation, you can’t check the box they are out of compliance.

So the answer is you need it all the time, everyday..

The hardest of all all the above is settlement conference—don’t underestimate the need to prepare for these.


What kind of evidence
do we want?

= [For hearing or trial] No evidence Is
admissible except relevant evidence.

Evid. Code 8350.

m Relevant evidence includes evidence to
= prove or disprove any disputed fact or
= Is relevant to the credibility of a witness.

Evid. Code § 210.


Presenter
Presentation Notes
Everything you see or hear could be evidence, but you need to focus on the evidence you need and that is evidence relevant to the elements of the violations you have found.

Does the evidence you have prove or disprove a fact OR

 does it have to do with the credibility of a witness?

The second part we sometimes ignore—remember its relevant if it supports credibility or is evidence or why the witness is not credible. 

 


Evidence 101

1) Establish Relevancy of the
evidence

2) Establish Authenticity of the
evidence


Presenter
Presentation Notes
Evidence is really easy although its takes a year in law school to learn it.

 Its really just these 2 things .

I’m going to go over them just in case you need to, you want to be able to establish these two things for any “STUFF” you want to present as evidence in a formal setting

So, in the next 5 minutes and 4 slides I will teach you all the evidence law you need to know.



Go to next slide


Establish Authenticity

= Proving the evidence you have Is what you
say It Is

m Example: hauler registration history
scanned from WTMS

m Example: photo accurately reflects the
respondent’s tire pile as seen at a
particular tire store on a certain day


Presenter
Presentation Notes
Here’s the second step, establishing authenticity, is this what you say it is.

Is this the sample you took, is this photo what the facility looked like on May 27th?

CLICK

Don’t worry about who take the photo—anyone can authenticate it.



That’s it for the law that’s all you need to know.


Things Not to Worry About

m “Best” evidence (copies are fine)

m Direct vs. circumstantial evidence
(both have the same weight)

m Hearsay (usually there Is a way to
get It in)

m Digital vs. film photos


Presenter
Presentation Notes
Best evidence-- gone since the Xerox machine invented—remember authenticate?

Direct and Circumstantial don’t matter as they get the same weight



Example of inspector who did not write down statement because it was hearsay  WRONG!

HSY is why you need to write down ID of the witness

Let the attorneys worry about how to get the evidence in, your duties re to gather it.



Gather and record it all, the attorneys will decide later (and the judge) what gets in & what doesn't


Typical Evidence

= Withess testimony
= Documents

= Photos

= Samples



Administrative Subpoena

m Use when information needed to
prove case and violator Is not
cooperating

m Can seek contempt sanctions if
non-responsive to information
requests



Inspection Warrants

m Use to Inspect when owner/operator
does not consent to access

m Use for purposes of abatement of waste
tire piles If:
= Unidentifiable owner and responsible
party; or

= Cleanup and Abatement Order and
Administrative Penalties are in effect


Presenter
Presentation Notes
Handouts :  inspection warrant application package



		administrative subpoena


Hauler Penalty Table For
Administrative Actions

m Penalty Table: 14 CCR section 18464

m Factors to consider when assessing
penalty

m Collection issue: must file complaint In
Superior Court after administrative
decision


Presenter
Presentation Notes
Need penalty table (handouts)



Enforcement page of cases (Handout)

- Penalties add up quickly



Most cases settle; sometimes issue with payment



 have had to file superior court cases/small claims cases for payment


Failure to Manifest Violations
= Hauler or generator
= Required to complete manifest

= |f more than 9 waste or used
tires hauled


Presenter
Presentation Notes
On the left hand side going down we have the elements, the rest of the boxes are the evidence.

This is what I have one sometimes to make sure I have evidence for each element of the violation.

Try to have more than one in each category.

Imp if you conduct a hearing, be sure you cover all the elements on the record. The burden to prove each element is on the government.

Miss a box and we lose



Civil/admin, proof must be a “preponderance” more about those terms  tomorrow. 



What is missing? Note no requirement to prove knowledge (but if you have that evidence its good!)



Note:  have to prove they haul more than 9 tires at a time.  Photos of a pile of tires not enough for proof.  Have a conversation, etc.


Misrepresentation of
Information on Manifests

= Hauler
m Completed Manifest

= Significant Information Is
Incorrect

m Admissions, other
documents such as invoices



Unregistered Hauling
Violations

m Person or Business

= Hauled more than 9 waste/used
tires

= Not Registered
mNeed declaration from CIWMB


Presenter
Presentation Notes
Easiest cases to prove if Complaint forms from landfills.  (Of course this violation isn’t as egregious as unregistered hauling and dumping – this is a better case and requires some surveillance).


Contracting with an
Unregistered Hauler

m Person or Business
m Contracted

m Unregistered Waste Tire Hauler


Presenter
Presentation Notes
Person or Business

Admission, business card, invoice, etc.

Contracted 

Tires for $$ or Gave  or Arranged for Waste/Used Tires to go to unregistered hauler

invoices, admission, witness to transaction, etc.

Unregistered Waste Tire Hauler 

Need Proof – declaration from Keith that unregistered




Hauling Waste Tires to
Unauthorized Facility

= Hauler

s Hauled more than 9 waste tires

= To unpermitted waste tire facility

m Not exempt or authorized collection facility

= Exemptions:

m [ire dealer or auto dismantler with less than
1500 waste tires for less than 90 days;

m Other


Presenter
Presentation Notes
DUMPING 



Hauler (registered or unregistered – see proof in first example)

Hauled more than 9 waste tires (proof needed)

To Unpermitted facility (preferably declaration from CIWMB)

That is not exempt or authorized collection facility 

Exemptions:  

tire shop  with less than 1500 waste tires for less than 90 days;

SEE STATUTE to add MORE…………… 



HANDOUTS:  Examples of Administrative Decisions involving incomplete and inaccurate manifests, unregistered haulers hauling waste tires, hauling waste tires to an unauthorized facility, and failure to manifest waste tires








Hauler Registration
Denial/Revocation

m Use for egregious hauler
violations

= [erminates ability to haul legally
up to 5 years

= Can also impose penalties



Waste Tire Storage
Penalties

m Penalty Table: 14 CCR section
18429

m Factors to consider when
assessing penalty

m Collection: clerk’s judgment/lien


Presenter
Presentation Notes
Penalty Table handout


Waste Tire Facility Storage
Violations

= Major Waste Tire Facility: Unpermitted
Facility with 5000 or more waste tires

= Minor Waste Tire Facility: Unpermitted
facility with 500 to 4999 waste tires

m Less than 500 Waste Tires
= Not enforceable by State Statute



Evidence Needed for Unpermitted
Waste Tire Facilities

m Complete and detailed inspection
reports

= admissions, excuses made by violator

= method used to count tires — you can
show calculations

= Photos — Indicate date, time,
approximate location on digital photo



Evidence for Waste Tire
Facility Violations (cont.)

m Inspection reports

m Are waste tires on sidewalk, near
weeds, or near other flammable
NEEE S

= Note If you see vectors or tires filled
with water or if facility I1s not In
compliance with fire prevention
regulations



Permitted Facilities

m Check permit conditions for tire
capacity, water, fire prevention
standards

m Check that water connections are
hooked up

m Do storage conditions comply with
the vector plan?


Presenter
Presentation Notes
Note:  you have to see a copy of the permit and any docs referred to in the permit prior to inspection of permitted facilities.


Recent Examples of Waste
Tire Storage Cases

= Criminal
= Permitted Faclility

= Unpermitted Faclility


Presenter
Presentation Notes
Use Bettencourt, Golden By-Products, and A&M Enterprises


Referral to CIWMB

= Cleanup and Abatement Order

= Administrative Complaint,
Criminal Action, or Consent to
Clean and Lien



Rules to Remember

m Evidence Is necessary
to prove each element
of a violation

= Keep meticulous
documentation

m Assume every case will
go to hearing

= Talk to your attorney!


Presenter
Presentation Notes
CLICK on Each

I know you can’t do all this for every non complaint thing you see BUT

If its an important violations and you can’t fill in all the boxes, GET SOME HELP

Don’t just put the case in your or your supervisors drawer.

Bring it up at your strike force meeting --someone else may have the missing pieces or have the ability to go get it



This afternoon we will talk about report writing, that’s the next step in the process

Elements, evidence, documentation



Any questions?
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